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PART 1
GENERAL PROVISIONS
49-3-101. Short title.
This chapter is known as the "Public Employees' Noncontributory Retirement Act."
History: C. 1953, 49-3-101, enacted by L.
1987, ch. 1, § 58.
COLLATERAL REFERENCES

Utah Law Review. - Implied Exceptions
to the ERISA Prohibitions Against the Forfei-

ture and Alienation of Retirement Plan Interests, 1990 Utah L. Rev. 685.

49-3-102. Purpose.
The purpose of this chapter is to establish an alternative, noncontributory
retirement plan for certain public employees which provides the following:
(1) a uniform system of membership;
(2) retirement requirements;
(3) benefits for employees;
(4) funding on an actuarially sound basis;
(5) contributions made entirely by employers; and
(6) economy and efficiency in public service.
History: C. 1953, 49-3-102, enacted by L.
1987, ch. 1, § 59.
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Definitions.

As used in this chapter:
(1) "Appointive officer" means an employee appointed to a position for
a definite and fixed term of office by official and duly recorded action of
the governing body of an employing unit and who earns $500 or more per
month over a 12-month period adjusted by the Bureau of Labor Statistics
Consumer Price Index.
(2) (a) "Compensation," "salary," or "wages" means the total amount of
payments made by an employer to an employee for services rendered
to the employer, including:
(i) bonuses;
(ii) cost-of-living adjustments;
(iii) payments currently includable in gross income and that
are subject to Social Security deductions, including any payments in excess of the maximum amount subject to deduction
under Social Security law; and
(iv) amounts that the employee authorizes to be deducted or
reduced for salary deferral or other benefit programs authorized
by federal law.
(b) "Compensation" for purposes of this chapter may not exceed the
amount allowed under Internal Revenue Code Section 40l(a)(l 7).
(c) "Compensation," "salary," or "wages" does not include:
(i) the monetary value of remuneration paid in kind, such as a
residence or use of equipment;
(ii) all contributions made by an employer under any plan for
the benefit of a participant;
(iii) salary paid to an employee working under the minimum
number of hours required for membership;
(iv) salary paid to a temporary or exempt employee;
(v) any payments upon termination, including accumulated
lump-sum vacation, sick leave payments, or any other special
payments; or
(vi) uniform, travel, or similar allowances.
(3) "Educational institution" means a political subdivision or instrumentality of the state or a combination thereof primarily engaged in
educational activities or the administration or servicing of educational
activities, including:
(a) the State Board of Education and its instrumentalities;
(b) any institution of higher learning and its branches;
(c) any school district and its instrumentalities;
(d) any vocational and technical school; and
(e) any entity arising out of a consolidation agreement between
entities under this definition.
(4) "Effective date" of the noncontributory system means 12:01 a.m.,
July 1, 1986.
(5) (a) "Employee" or "regular employee" means any regular full-time
employee whose term of employment for an employer contemplates
continued employment during a calendar or school year and who
performs covered service for one or more employers.
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(b) "Employee" or "regular employee" means an officer, elective or
appointive, who receives as compensation from an employer $500 or
more per month over a 12-month period adjusted by the Bureau of
Labor Statistics Consumer Price Index.
(6) "Employer" or "employing unit" means any department, educational institution, political subdivision, or eligible organization, or agency
financed in whole or in part by public funds for which any employee or
member performs services subject to this chapter.
(7) "Final average salary" means the amount computed by averaging
the highest three years of annual compensation preceding retirement
subject to Subsections (a), (b), and (c).
(a) Except as provided in Subsection (b), the percentage increase in
annual compensation in any one of the years used may not exceed the
previous year's salary by more than 10% plus a cost-of-living adjustment equal to the decrease in the purchasing power of the dollar
during the previous year, as measured by the Consumer Price Index
prepared by the United States Bureau of Labor Statistics.
(b) In cases where the employing unit provides acceptable documentation to the board, the limitation in Subsection (a) may be exceeded if:
(i) the member has transferred from another employing unit;
(ii) the member has been promoted to a new position; or
(iii) the years used are not consecutive.
(c) For purposes of computing the member's final average salary
only, the member is considered to have been in service at his last
salary rate from the date of the termination of employment to the
date retirement becomes effective if the member so requests.
(8) "Normal retirement age" means the age of 65 years.
(9) "Organization or agency financed in whole or in part by public
funds" means an agency, association, or organization that receives public
funds. The term does not include political subdivisions, departments, or
educational institutions.
(10) "Public funds" means those funds derived, either directly or indirectly, from public taxes or public revenue, dues, or contributions paid or
donated by the membership of the organization used to finance an activity whose objective is to improve, on a nonprofit basis, the governmental,
educational, and social programs and systems of the state or its political
subdivisions.
(11) (a) "Regular full-time employee," in qualifying for membership in
the system, means an employee whose employment normally requires an average of 20 hours or more per week, except as modified
by the board, and who receives benefits normally provided by the
employing unit.
(b) "Regular full-time employee" includes a teacher who teaches
half-time or more or a classified school employee who works an average of 20 hours per week or more, regardless of benefits provided.
(12) "Years of service" or "service years" means:
(a) the number of periods, each to consist of 12 full months;
(b) a period determined by the board, whether consecutive or not,
during which an employee performed services for an employer or
employers, including any time the employee rendered service in the
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armed forces of the United States before membership in the system or
was absent on a paid leave of absence granted by an employer or
absent in the service of the United States government on military
duty as provided by this chapter; or
(c) for a teacher, school administrator, or other contract employee
of an educational institution, not less than eight months of full-time
service constitutes a service year.
History: C. 1953, 49-3-103, enacted by L.
1987,ch. 1,§ 60; 1988,ch. 111,§ 2; 1988,ch.
179, § 11; 1988, ch. 185, § 2; 1989, ch. 81,
§ 14; 1990, ch. 273, § 13; 1990, ch. 285, § 10;
1992, ch. 157, § 11; 1993, ch. 22, § 2; 1993,
ch. 226, § 7.
Amendment Notes. - The 1990 amendment by ch. 285, effective July 1, 1990, deleted
a comma from Subsection (8) and added the
language beginning "or a classified school employee" to the end of Subsection (9).
The 1990 amendment by ch. 273, effective
December 31, 1990, inserted "currently includable in gross income and which is" in the first
sentence and added the final sentence in Subsection (l)(a).
The 1992 amendment, effective March 13,
1992, substituted "bonuses and cost of living
adjustments" for "bonuses or incentive lump
sum payments" in the first sentence in Subsection (l)(a) and in Subsection (l)(b)(v) deleted
"or incentive lump sum payments" after "performance-based bonuses."
The 1993 amendment by ch. 22, effective
February 25, 1993, rearranged the subsections
in the definition of "employee," substituted
"eight months" for "nine months" in Subsection (10), and made stylistic changes.
The 1993 amendment by ch. 226, effective
July 1, 1993, redesignated former Subsection
(4)(b) as Subsection (1) and the third sentence
of former Subsection (8) as Subsection (10), re-

numbering the rest of the subsections accordingly; further subdivided present Subsections
(2), (3), (5), (7), and (11) and made related stylistic changes; substituted "payments" for
"fixed payments regularly" in Subsection
(2)(a); deleted "performance-based" before
"bonuses" in Subsection (2)(a)(i); in Subsection
(2)(c)(v), inserted the first "any" and "including'' and deleted "except performance-based
bonuses which are set by policy of the employing unit to cover all employees or a distinct
class of employees" after "special payments";
inserted "of the noncontributory system" in
Subsection (4); inserted "or eligible" in Subsection (6); rewrote Subsection (7)(a); designated
the former last sentence of Subsection (12) as
Subsection (12)(c), making related changes;
and made changes in phraseology throughout
the section.
This section is set out as reconciled by the
Office of Legislative Research and General
Counsel.
Federal Law. - The Internal Revenue
Code, cited in Subsection (2), is Title 26 of the
U.S. Code.
Retrospective Operation. - Laws 1990,
ch. 273, § 26 provides that the act has retrospective operation to January 1, 1990.
Laws 1993, ch. 22, § 3 provides that the act
"applies retroactively to include service years
beginning July 1, 1990."

PART 2
THE SYSTEM AND FUND
49-3-201.

Creation of system.

There is created for the employees of the state, its educational institutions,
and its political subdivisions the "Public Employees' Noncontributory Retirement System."
History: C. 1953, 49-3-201, enacted by L.
1987, ch. 1, § 61.
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49-3-202. Creation of trust fund.
There is created the "Public Employees' Noncontributory Retirement Trust
Fund" for the purpose of paying the benefits and costs of administering this
system. The fund shall consist of all money paid into it in accordance with this
chapter, whether in the form of cash, securities, or other assets, and of all
money received from any other source. Custody, management, and investment of the fund shall be governed by Title 49, Chapter l.
History: C. 1953, 49-3-202, enacted
1987, ch. 1, § 62.

by L.

49-3-203. Eligibility for membership

in the system.

(1) Any person entering full-time employment with the state or its educational institutions after the effective date of this chapter shall automatically
become a member of the noncontributory retirement system.
(2) Any person in full-time employment with the state or its educational
institutions prior to the effective date of this system may either become a
member of this noncontributory system or remain a member of the Public
Employees' Retirement System established under Title 49, Chapter 2, by following the procedures established by the board pursuant to this chapter.
(3) Membership in the noncontributory system is optional for political subdivisions, except that once a political subdivision elects to participate in the
noncontributory system, that election is final and binding upon the political
subdivision. Persons entering employment with political subdivisions which
elect to participate in the noncontributory system after the effective date of
this chapter shall automatically become members of the noncontributory retirement system. Any person in full-time employment with the political subdivision prior to that election to participate in this system may either become a
member of the noncontributory retirement system or remain a member of the
Public Employees' Retirement System established under Title 49, Chapter 2,
by following the procedures established by the board pursuant to this chapter.
History: C. 1953, 49-3-203, enacted by L.
1987, ch. 1, § 63.
"Effective date of this chapter." - The
term "effective date of this chapter," appearing

in Subsections (1) and (3), means the effective
date of Laws 1987, ch. 1, which was July 1,
1987.

NOTES TO DECISIONS
Applicability of section.
This section does not apply only to new employees who had not already been members of
the retirement system but to any person entering full time employment with the state. Plaintiff, who left a position with Salt Lake County

to work for the state, was a new state employee
and could not remain in the contributory system, but was required to become a member of
the noncontributory system. Horton v. Utah
State Retirement Bd., 842 P.2d 928 (Utah Ct.
App. 1992).
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49-3-204. Participation of political subdivisions - Limitations - Exclusions - Organizations and agencies supported by public funds - Admission requirements - Withdrawal from system - Full
participation in system - Exceptions - Additional programs authorized - Credit union withdrawal.
(1) All political subdivisions of the state, unless excluded under Subsection
(2), are participating employers in the system and may not withdraw from
participation in the system. All departments and educational institutions are
also participating employers in the system and may not withdraw from participation in the system. As participating employers, political subdivisions, departments, and educational institutions shall meet all requirements for full
participation in the system.
(2) Any political subdivision not initially admitted or included as a participating employer in the system prior to January 1, 1982, may be excluded from
participation in the system if the political subdivision elects not to provide or
participate in any type of private or public retirement, supplemental or deferred income program, either directly or indirectly, for its employees, except
for social security. Any excluded political subdivision may by resolution of its
governing body apply for and receive admission to the system. Once admitted,
the political subdivision may not withdraw from participation and shall meet
all requirements for full participation in the system. If an excluded political
subdivision elects at any time to provide or participate in any type of public or
private retirement, supplemental or deferred income program, either directly
or indirectly, except for social security, the political subdivision shall be required to be a participating employer in the system. As a participating employer, the political subdivision may not withdraw from participation and
shall meet all requirements for full participation in the system.
(3) (a) Any organization or agency supported in whole or in part by state
public funds, which prior to application is not covered by this chapter,
may by resolution of its governing body apply for admission to the system.
The board may refuse admission to any organization or agency applying
for admission upon a finding that it is not in the best interest of the
participating employers and employees.
(b) Upon approval of the board, the organization or agency shall become a participant in the system if the board and the organization or
agency agree upon:
(i) the terms by which its employees shall become members of the
system, such as the effective date of coverage;
(ii) the amount of prior service credit with which they may be
credited, if any;
(iii) the amount of any contributions in addition to regular contributions that will be required to provide any prior service credits or
retroactive current service credits from either the employing unit or
its employees; and
(iv) the manner in which retroactive current or prior service
credits may be established, if any.
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(c) Once admitted to the system, an organization or agency may not
withdraw from participation, except as provided in Subsection (4), and
shall meet all requirements for full participation in the system.
(d) An organization or agency supported in whole or in part by public
funds may not apply for or receive admission to the system after July 1,
1991.
(4) (a) An organization or agency admitted to the system pursuant to Subsection (3) which no longer receives public funds may withdraw from the
system if:
(i) the organization or agency's governing body by resolution petitions the board for withdrawal from the system; and
(ii) the board approves the withdrawal.
(b) Once approval to withdraw is granted, the organization or agency
and its employees shall be governed by Sections 49-1-502 and 49-1-503.
(5) Except as provided in Sections 49-3-206 and 49-3-207, no participating
employer may maintain full participation in the system by covering only part
of its employees. The full participation requirement is satisfied if a participating employer covers those of its employees eligible for coverage under:
(a) Title 49, Chapter 4, Public Safety Retirement Act; or
(b) Title 49, Chapter 5, Firefighters' Retirement Act and its remaining
employees under either Title 49, Chapter 2, Public Employees' Retirement Act or Title 49, Chapter 3, Public Employees' Noncontributory Retirement Act, whichever is applicable.
(6) In addition to their participation in the system, participating employers
may provide or participate in any additional public or private retirement,
supplemental or deferred income program, either directly or indirectly, for
their employees.
(7) {a) Credit unions which are participating units in any system administered by the board may withdraw from participation upon applying to the
board. This application shall be made by December 31, 1987. The withdrawal is effective the day after the last day the withdrawing unit pays
retirement contributions on its employees' salaries.
(b) Once the withdrawal of the credit union is complete, the employees
of the withdrawing unit may apply to withdraw their vested contributions. Refunds shall then be paid in accordance with Subsection
49-1-502(3).
(c) Under no circumstance may a withdrawing unit receive the employer contributions which have been made to the system.
History: C. 1953, 49-3-204, enacted by L.
1987,ch. 1,§ 64; 1987,ch. 104,§ 2; 1991,ch.
217, § 2; 1992, ch. 157, § 12.
Amendment Notes. - The 1991 amendment, effective March 18, 1991, subdivided
Subsections (3) and (4), added Subsection

(3)(d), and made various punctuation and stylistic changes.
The 1992 amendment, effective March 13,
1992, substituted "after July 1, 1991" for "after
the effective date of this Subsection (3)(d)" at
the end of Subsection (3)(d).
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Constitutionality.
The Utah retirement system law does not
unconstitutionally delegate the performance of

49-3-205.

Conversion

a municipal function to the State Retirement
Board. City of West Jordan v. Utah State Retirement Bd., 767 P.2d 530 (Utah 1988).

to system -

Time schedule.

The following laws govern conversion to the Public Employees' Noncontributory Retirement System:
(1) For persons governed by Subsection 49-3-203(2), the election to participate in the noncontributory system shall be made within six months of
the effective date of this chapter.
(2) (a) For political subdivisions governed by Subsection 49-3-203(3),
the election to participate as a local government unit shall be made
within six months of the effective date of this chapter. The political
subdivision shall indicate whether or not it elects to participate by
enacting a resolution or ordinance to that effect. Prior to the enactment of the resolution or ordinance, a hearing shall be held by the
political subdivision, at which all employees of the political subdivision shall be given an opportunity to be heard on the question of
participating in this noncontributory retirement system. Notice of
the hearing shall be mailed to all employees within 30 days of the
hearing and shall contain the time, place, and purpose of the hearing.
(b) A person in full-time employment with a political subdivision
prior to its election to participate has six months from the date the
political subdivision elects to participate in which to elect to become a
member of the noncontributory system.
(3) Subsections (1) and (2) shall be used to provide a second time period
of conversion to this system beginning July 1, 1990.
History: C. 1953, 49-3-205, enacted by L.
1987, ch. 1, § 65; 1990, ch. 253, § 1.
Amendment Notes. - The 1990 amendment, effective July 1, 1990, added Subsection
(3).

49-3-206.

Exclusions

"Effective date of this chapter." - The
term "effective date of this chapter," appearing
in Subsections (1) and (2)(a), means the effective date of Laws 1987, ch. 1, which was July 1,
1987.

from membership

in system.

The following employees are excluded from membership in the retirement
system:
(1) Every employee whose employment status is temporary in nature
due to the nature or the type of work to be performed. If the term of
employment exceeds six months, then for that employee a regular fulltime status shall be assumed, and the employee shall be enrolled in the
system effective the beginning of the seventh month of employment. If
the same employee, previously terminated prior to enrollment as a member, is again employed within three months of termination by the same
employer, the employee shall be immediately enrolled as a member if the
work constitutes full-time as defined in this chapter.
(2) Full-time students or the spouse of a full-time student and persons
employed in a trainee relationship may be excluded from coverage by
rules adopted by the board.
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(3) Every current or future employee of a two-year or four-year college
or university who holds, or is entitled to hold, pursuant to Section
49-2-206, a retirement annuity contract with the Teachers' Insurance and
Annuity Association of America or with any other public or private system, organization, or company during any period in which that employee
has received contributions toward the premiums required on compensation from the employing unit. The employee, upon cessation of the employer contributions, shall immediately become a contributing member.
(4) Every employee serving as an exchange employee from outside the
state.
(5) Elected officials who file a formal request for exemption.
(6) Executive department heads of the state, members of the State Tax
Commission, the Public Service Commission, and other members of fulltime or part-time boards or commissions who file a formal request to be
excluded from coverage.
(7) Persons appointed as city managers or chief city administrators or
other persons employed by a city, town, county, or other political subdivision, who are not entitled to merit or civil service protection. Persons
eligible for exclusion under this subsection shall file a formal request for
exclusion from coverage and be employed in a position designated as
exempt under an employee exemption plan developed by the city, town,
county, or political subdivision. Employee exemption plans shall be subject to the following limitations:
•
(a) The total number of positions a city, town, county, or political
subdivision may exempt may not exceed the lesser of 30 positions or a
number equal to 10% of the employees of the city, town, county, or
political subdivision. However, every city, town, county, or political
subdivision is entitled to a minimum exemption of one eligible employee.
(b) Employee exemption plans shall be filed annually with the
retirement office, and the city, town, county, or political subdivision
shall update the exemption plan in the event of any change.
(c) The retirement office may promulgate rules to implement this
section.
History: C. 1953, 49-3-206, enacted by L.
1987, ch. 1, § 66; 1988, ch. 179, § 12; 1990,
ch.285,§ 11; 1991,ch.5,§
54; 1992,ch. 157,
§ 13; 1993, ch. 246, § 2.
Amendment Notes. - The 1990 amendment, effective July 1, 1990, substituted "Section 49-3-206" for "Chapter 2, Title 49" in Subsection (3).
The 1991 amendment, effective February 11,
1991, substituted "Section 49-2-206" for "Sec-

tion 49-3-206" in the first sentence of Subsection (3).
The 1992 amendment, effective March 13,
1992, substituted "effective the beginning of
the seventh month" for "effective on the first
day of the month in which the employee begins
the seventh month" near the end of the second
sentence in Subsection (1).
The 1993 amendment, effective March 18,
1993, substituted "30 positions" for "15 positions" near the beginning of Subsection (7)(a).
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Higher education employees' eligibility requirements - Election between different retirement
plans - Classification requirements - Transfer
between systems - Supplemental plans authorized.

(1) The faculty members and employees of institutions of higher education
who are eligible to participate in either this system or in a retirement annuity
contract with the Teacher's Insurance and Annuity Association of America or
with any other public or private system, organization, or company, designated
by the Board of Regents, shall, not later than January 1, 1979, elect to participate exclusively in this system or in an annuity contract allowed under this
subsection. The election is final, and no right exists to make any further
election.
(2) A faculty member or employee hired by an institution of higher education after January 1, 1979, may participate only in the retirement plan which
attaches to the person's employment classification, and each institution of
higher education is directed to prepare or amend existing employment classifications, under the direction of the Board of Regents, so that each classification is assigned either this system or with the Teacher's Insurance and Annuity Association of America or with any other public or private system, organization, or company designated by the Board of Regents.
(3) A faculty member or employee hired after January 1, 1979, whose employment classification requires participation in the state retirement system
may, upon change to an employment classification which requires participation in an annuity plan with the Teacher's Insurance and Annuity Association
of America or with some other public or private system, organization, or
company designated by the Board of Regents, finally elect to continue participation in the state retirement system.
(4) A faculty member or employee hired after January 1, 1979, whose employment classification requires participation in such an annuity plan, upon
change to an employment classification which requires participation in this
system, shall participate in this system.
(5) Nothing contained in this section prohibits a faculty member or employee of an institution of higher education from participating in a supplemental annuity plan, and the Board of Regents shall promulgate rules governing permissible participation, but in no event may the contribution by an
institution for the purchase of an old age annuity or other approved investment exceed 14.2% of the employee's or member's salary.
(6) The State Board of Education may assist its faculties and employees to
purchase any old age annuity plan or other approved investment by promulgating rules governing permissible participation in a supplemental old age
annuity plan or other approved investment, but such assistance is limited to
contracting with the employee to receive a reduced salary, and investing the
employee contribution towards the purchase of the annuity or other approved
investment.
History: C. 1953, 49-3-207, enacted
1987, ch. 1, § 67.

by L.
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PART 3
CONTRIBUTIONS
49-3-301. Contributions

-

Two levels -

Report.

(1) The system shall be maintained on a financially and actuarially sound
basis by means of contributions by the participating employer. For purposes of
determining contribution rates, the system is divided into two levels according to participating employers. The levels are as follows:
(a) Level A includes the state of Utah, the Utah State Retirement
Office, all participating educational institutions, and all other participating employers whose activities are associated with participating educational institutions.
(b) Level B includes all other participating employers in the system.
(2) The board shall report at least biennially to the governor, the Legislature, and each employing unit under Division A or B the contribution rates
and any adjustments necessary to maintain the system on a financially and
actuarially sound basis, and the employer shall pay the certified contribution
rates.
History: C. 1953, 49-3-301, enacted by L. the level A and level B contribution rates, and
1987,ch. 1,§ 68; 1989,ch. 114, § 2; 1991,ch.
redesignated former Subsection (4) as Subsec226, § 3; 1992, ch. 157, § 14.
tion (2) and in Subsection (2) substituted "govAmendment Notes. - The 1991 amendernor, the Legislature, and each employing
ment, effective July 1, 1991, in Subsection (2), unit under Division A or B" for "governor and
substituted "13.39%" for "11.23%" and
Legislature" and added "and the employer
"15.01%" for "12.85%"; and in Subsection (3), shall pay the certified contribution rates" to
substituted "8.13%" for "6.67%" and "8.26%" the end.
for "6.80%."
Cross-References. - State-supported miniThe 1992 amendment, effective March 13, _ mum school program includes employer contri1992, deleted Subsections (2) and (3), setting
butions, § 53A-17a-103.

49-3-302. Supplemental benefit established - Deferred
compensation plan options - Contribution by
employer and employee - Immediate vesting of
contributions - Plans to be separate - Taxqualified status of plans.
(1) There is established a supplemental deferred compensation benefit for
members of this system.
(a) (i) For members of level A under Section 49-3-301, which are participating educational institutions or participating employers whose
activities are associated with participating educational institutions,
the employer shall contribute on behalf of each of its employees 1.5%
of the employee's salary to a deferred compensation plan qualified
under Section 401(k) of the Internal Revenue Code which is selected
by the employee and which is sponsored by the board, by that level A
employer, or by a group of similar level A employers and which has
been grandfathered under Section 1116 of the Federal Tax Reform
Act of 1986.
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(ii) For all other members of level A under Section 49-3-301, the
employer shall contribute on behalf of each of its employees 1.5% of
the employee's salary to the deferred compensation plan qualified
under Section 401(k) of the Internal Revenue Code which is sponsored by the board.
(iii) The employee may also make elective contributions to either
the qualified 401(k) plan which receives the 1.5% employer contribution described in Subsection (i), or to any other deferred compensation plan qualified under Section 401(k) of the Internal Revenue Code
which is selected by the employee and sponsored by the board, that
level A employer, or a group of similar level A employers, and which
has been grandfathered under Section 1116 of the Federal Tax Reform Act of 1986, but only up to an amount permitted by federal law.
(b) (i) For members oflevel B under Section 49-3-301, the participating employer may contribute on behalf of each of its employees any
amount to the deferred compensation plan qualified under Section
401(k) of the Internal Revenue Code which is sponsored by the board.
(ii) The employee may also contribute to the same qualified 401(k)
plan which the employee selected to receive the employer contribution described in Subsection (i), but only up to an amount permitted
by federal law.
(c) The employee may not make elective contributions to any other
qualified 401(k) plan sponsored by a state or local government.
(2) The total amount contributed by the employer- under Subsection (l)(a)
or (b) vests to the employee's benefit immediately and is nonforfeitable.
(3) Each qualified deferred compensation 401(k) plan is separate and distinct from any other qualified deferred compensation 401(k) plan for all purposes including, but not limited to, purposes of fiduciary liability and plan
administration. The board may request from any other qualified 401(k) plan
under Subsection (l)(a)(iii) any relevant information pertaining to the maintenance of its tax qualification under the Internal Revenue Code and may
request indemnification from such other plan to the extent it performs testing
functions for that plan.
(4) Prior to January 1 of each calendar year, each employee of an employing
unit specified in Subsection (l)(a)(i) shall notify the employing unit which
qualified deferred compensation 401(k) plan the employee has selected to
receive the employer and employee contributions described in Subsections
(l)(a) and (b) for that calendar year. This election may be changed only in
accordance with procedures established by the employing unit. Notwithstanding this section, the board may take any action which in its judgment is
necessary to maintain the tax-qualified status of its 401(k) deferred compensation plan pursuant to federal law. The board shall submit findings of fact
and its conclusions prior to taking any such action.
History: C. 1953, 49-3-302, enacted by L
1987, ch. 1, § 69; 1989, ch. 243, § l; 1990, ch.
273, § 14; 1992, ch. 157, § 15.
Amendment Notes. - The 1990 amendment, effective December 31, 1990, added "and
is nonforfeitable" at the end of Subsection (2).
The 1992 amendment, effective January 1,
1992, in Subsection (l)(a)(iii) substituted "contributions to either the qualified 401(k)" for

"contributions to the same qualified 401(k)" at
the beginning and added the language beginning "or to any other" and ending "Tax Reform
Act of 1986" near the end and added the last
sentence in Subsections (3) and (4).
Federal Law. - Section 401(k) of the Internal Revenue Code, referred to throughout this
section, is 26 U.S.C. § 401(k).
Section 1116 of the Federal Tax Reform Act
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of 1986, referred to in Subsection {l)(a), is P.L.
99-514, § 1116, 100 Stat. 2454-2459, and
amended 26 U.S.C. § 401(k).
Retrospective Operation. - Laws 1990,
ch. 273, § 26 provides that the act has retrospective operation to January 1, 1990.

49-3-402

Laws 1992, ch. 157, § 28 provides that the
1992 amendment is retrospective to January 1,
1992.

PART 4
BENEFITS
49-3-401. Eligibility for service retirement tirement - Qualifications.

Date of re-

(1) (a) Any member who qualifies for service retirement may retire by
applying in writing to the retirement office stating the proposed effective
date of retirement, which may not be more than 90 days after the date of
application.
(b) The effective date shall be the 1st or 16th day of the month, as
selected by the member, but must be after the last day of actual work.
(c) The member shall actually terminate employment and provide evidence of termination.
(2) The member is qualified to retire upon termination of services on or
before the effective date of retirement if one of the following requirements on
that date is met:
(a) the member has been credited with at least four years of service and
has attained an age of 65 years or more;
(b) the member has been credited with at least ten years of service and
has attained an age of 62 years or more;
(c) the member has been credited with at least 20 years of service and
has attained an age of 60 years or more;
(d) the member has been credited with at least 30 years of service; or
(e) the member is credited with at least 25 years of service, in which
case the member shall be subject to the reduction set out under Subsection 49-3-402(2)(b).
History: C. 1953, 49-3-401, enacted by L.
1987, ch. 1, § 70; 1988, ch. 179, § 13; 1993,
ch. 226, § 8.
Amendment Notes. - The 1993 amendment, effective July 1, 1993, added the (a)

through (c) designations in Subsection (1),
making related stylistic changes, and substituted "as selected by the member, but must be
after" for "following" in Subsection (l)(b).

49-3-402. Service retirement plans - Calculation of retirement benefit - Social Security limitations Board authority to adjust formula - Computation of benefits for segments of service.
(1) There are six service retirement plans available to members of the system. Plan One is as follows, with Plans Two, Three, Four, Five, and Six
established under Section 49-3-403.
(2) Except for members of this system who meet the requirements of Section 49-3-802, upon the service retirement of a member under Section
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49-3-401, the member shall receive a retirement allowance consisting of a
pension based on service determined as follows:
(a) If the member has attained the age of 65 years, the retirement
allowance is an amount equal to 2% of the final average monthly salary
multiplied by the number of years of service credited to the member.
(b) If the member is less than 65 years old, the retirement allowance
shall be reduced 3% for each year of retirement from age 60 to age 65,
plus a full actuarial reduction for each year of retirement prior to age 60,
unless the member has 30 or more years of credit, in which event no
reduction is made to the allowance.
(3) Years of service include any fractions of years of service to which the
member may be entitled. Service amounting to 9/10 of one year constitutes a
year of service credit in the computation of a retirement benefit.
(4) (a) The final average salary is limited in the computation of that part of
a member's prior service retirement allowance based on service rendered
during a period when the member received employer contributions on a
portion of compensation from an educational institution toward the payment of the premium required on a retirement annuity contract with the
Teachers' Insurance and Annuity Association of America or with any
other public or private system, organization, or company to $4,800. This
limitation is not applicable to members who elected to continue in the
state retirement system by July 1, 1967.
(b) Periods of service which are exempt from this system as permitted
under Subsection 49-3-206(3), not to exceed four years, may be credited to
the member for the purpose of determining years of service in establishing the member's eligibility for retirement.
History: C. 1953, 49-3-402, enacted by L.
1987,ch. 1,§ 71;1987,ch. 108,§ 2; 1987,ch.
243, § 3; 1988, ch. 179, § 14; 1989, ch. 81,
§ 15; 1990, ch. 253, § 2; 1990, ch. 273, § 15.
Amendment Notes. - The 1990 amendment by ch. 253, effective July 1, 1990, rewrote
Subsection (2)(a) to make the 2% formula for
the retirement allowance applicable for all
years of service by members of the system.
The 1990 amendment by ch. 273, effective

December 31, 1990, deleted provisions in Subsection (3) relating to adjustment of the percentage factor used in the service retirement
allowance formula.
This section is set out as reconciled by the
Office of Legislative Research and General
Counsel.
Retrospective Operation. - Laws 1990,
ch. 273, § 26 provides that the act has retrospective operation to January 1, 1990.

49-3-403. Service retirement plans - Additional options Death of member within 90 days after retirement
- Divorce of member.
(1) A member at the time of retirement may as an option select a modification of retirement Plan One under Section 49-3-402 for a member taking
service retirement and have the service retirement allowance reduced and in
lieu thereof accept an actuarially equivalent reduced retirement allowance
and an accordingly reduced retirement allowance payable throughout the
member's life as follows:
Plan Two. In the case of a member with accumulated contributions from
the Public Employees' Retirement System under Title 49, Chapter 2, if the
member dies before receiving in lesser annuity payments the amount of the
member's accumulated contributions at retirement, the balance of the accu172
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mulated contributions shall be paid to the member's estate or to any person
the member nominates by written designation duly executed and filed with
the retirement office.
Plan Three. Upon the member's death, an allowance equal to the member's
reduced retirement allowance to be paid to and throughout the lifetime of the
lawful spouse.
Plan Four. Upon the member's death, an allowance equal to one-half of the
member's actuarially equivalent reduced retirement allowance to be paid to
and throughout the lifetime of the lawful spouse.
Plan Five. A member may further modify Plan Three by accepting a retirement allowance actuarially reduced so that if the lawful spouse predeceases
the member, a retirement allowance, equivalent to the amount payable at the
time of initial retirement under Plan One, as set out under Section 49-3-402,
shall be paid to the member for the remainder of the member's life, beginning
on the last day of the month following the month in which the lawful spouse
dies.
Plan Six. A member may further modify Plan Four by accepting a retirement allowance actuarially reduced so that if the lawful spouse predeceases
the member, a retirement allowance, equivalent to the amount payable at the
time of initial retirement under Plan One, as set out under Section 49-3-402,
shall be paid to the member for the remainder of the member's life, beginning
on the last day of the month following the month in which the lawful spouse
dies.
(2) If a retirant under Plan One dies within 90 days after the effective date
ofretirement, the retirement is void and the death shall be considered as that
of a member before retirement. Any payments made to the retirant shall be
deducted from the amounts due to the beneficiary. If a member retires under
either Plan Five or Six and subsequently divorces, the retiree may elect to
convert the present value of the remaining benefit at the time of divorce to an
actuarially equivalent benefit under Plan One, if there is no court order to the
contrary.
History: C. 1953, 49-3-403, enacted by L.
1987, ch. 1, § 72; 1988, ch. 179, § 15; 1989,
ch. 81, § 16; 1990, ch. 236, § 2.

Amendment Notes. - The 1990 amendment, effective March 12, 1990, added the last
sentence in Subsection (2).

49-3-404. Settlement of benefit claims by lump sum payment - Circumstances where allowed.
If a retiring member's monthly allowance, as computed under Section
49-3-402, amounts to $25 or less, the benefit claim may be settled by the
administrator by making a lump-sum payment of an amount actuarially
equivalent to the monthly allowance. Payment thus made constitutes a full
and complete settlement of the retiring member's claim against the system.
History: C. 1953, 49-3-404, enacted by L.
1987, ch. 1, § 73.
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Lump sum death benefit upon death of retiree Available as modification of retirement allowance - Cancellation of benefit - Payment as a
refund of reserve set aside - Rules authorized to
prevent adverse selection of benefits.

(1) A member, upon retirement, may elect to have the administrator set
aside in reserve from the member's retirement allowance a sufficient sum of
money, based upon age, sex, interest rate in effect, and the mortality rates for
the member's group, to provide a lump-sum benefit payable to a beneficiary
upon the death of the member after retirement, under an agreement which
will provide a reduced retirement allowance payable to the retirant throughout the retirant's lifetime, plus the lump-sum amount at death. The lump-sum
death benefit may be purchased in units of $500. The spouse of a retiring
member may also be covered with a death benefit upon the request of the
member.
(2) The lump-sum death benefit provided by this section may be chosen as a
modification of the retirement allowance provided under Section 49-3-402 or
49-3-403, and is payable to the designated beneficiary chosen at the time of
the member's retirement, to a beneficiary subsequently designated, or to the
retirant's estate under applicable conditions established under Section
49-1-606 or 49-1-607.
(3) If a retirant cancels retirement as permitted by this title, the lump-sum
death benefit under this section shall also be canceled, with the appropriate
reserve, as determined by the administrator, credited back to the member's
contribution account.
(4) Payment of the lump-sum death benefit consists only of a refund of the
retirant's reserve set aside as provided in this section if death occurs within
three years from the date of retirement and is due to a health condition
existing and being treated at the time of retirement.
(5) The board may establish rules and adopt suitable mortality rates to
protect the fund against adverse selection of benefits by a retiring member
under this section.
History: C. 1953, 49-3-405, enacted by L.
1987,ch.1, § 74;1991,ch.224,§
5; 1992,ch.
157, § 16.
Amendment Notes. - The 1991 amendment, effective April 29, 1991, substituted "retirement allowance" for "personal retirement
reserve" in Subsection (1).

49-3-406.

The 1992 amendment, effective March 13,
1992, substituted "permitted by this title" for
"permitted by this chapter" near the beginning
of Subsection (3).

Death of married members - Service retirement
benefits to surviving spouse.

A member who has 25 or more years of credited service, age 60 with 20 or
more years of credited service, age 62 with ten or more years of credited
service, or age 65 with four or more years of credited service, respectively, and
who dies leaving a spouse to whom the member has been married at least six
months prior to the death date, may, upon the request of the spouse, be considered to have retired on the first day of the month following the month in
which death occurred and retired under Plan Three. The benefit calculation
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when there are 25 or more years of service shall be calculated without an
actuarial reduction. Benefits payable under this section are service retirement benefits and shall be paid in lieu of any other payments made under
Section 49-3-701 and shall constitute a full and final settlement of the claim of
the spouse or any other beneficiary filing a claim for benefits under Section
49-3-701.
History: C. 1953, 49-3-406, enacted by L.
1987, ch. 1, § 75; 1990, ch. 285, § 12.
Amendment Notes. - The 1990 amend-

ment, effective July 1, 1990, added the second
sentence.

49-3-407. Members with public service not otherwise qualifying for benefit may purchase credit.
Members with full-time public service from (1) another state, (2) private
schools, (3) universities or the public school system where the member is on a
leave of absence for reasons relating to employment, (4) federal employment,
(5)forfeited public service in the state, or (6) military service, and who do not
qualify for a retirement benefit for that service, may purchase, or their employers may purchase for them, credit equal to that public service by paying
an amount fixed by the administrator which is established on an actuarial
equivalent basis. The purchase shall be made through payroll deductions or
through a lump-sum deposit. The employer may make the purchase on behalf
of the member. Total payment must be completed prior to retirement or service will be prorated in accordance with the amount paid.
History: C. 1953, 49-3-407, enacted by L.
1987, ch. 1, § 76; 1990, ch. 273, § 16; 1992,
ch. 157, § 17.
Amendment Notes. - The 1990 amendment, effective December 31, 1990, substituted
"established on an actuarial equivalent basis"
for "based on age and salary" at the end of the
first sentence and deleted "based upon the
present value of future payments" at the end of
the second sentence.

The 1992 amendment, effective March 13,
1992, substituted "retirement benefit for that
service" for "retirement allowance" near the
middle of the first sentence and added the last
sentence.
Retrospective Operation. - Laws 1990,
ch. 273, § 26 provides that the act has retrospective operation to January 1, 1990.

49-3-408. Repealed.
Repeals. - Laws 1990, ch. 285, § 25 repeals
this section, as enacted by L. 1987, ch. 1, § 77,
providing for purchase of military service
credit, effective July 1, 1990.

Laws 1990, ch. 273, § 17 purported to amend
this section but the amendment has not been
given effect because of the repeal of this section.

49-3-409. Part-time elective or appointive service putation of allowance.

Com-

Elective or appointive service rendered on a basis not considered full time
by the board, unless otherwise provided by this chapter, shall have a retirement allowance computed on the basis of compensation actually received by
the official during the period.
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History: C. 1953, 49-3-409, enacted
1987, ch. 1, § 78.

by L.

PART 5
DISABILITY
49-3-501. Disability coverage.
Members of this system are covered under Title 49, Chapter 9, the Public
Employees' Disability Act.
History: C. 1953, 49-3-501, enacted by L.
1987, ch. 1, § 79.

49-3-502. Repealed.
Repeals. - Laws 1990, ch. 285, § 25 repeals
this section, as enacted by L. 1987, ch. 1, § 80,

authorizing benefit protection contracts, effective July 1, 1990.

PART 6
BENEFIT ADJUSTMENTS
49-3-601. Cost-of-living allowance lowance - Limitations.

Part of retiree's al-

(1) There shall be computed and paid by the retirement office, upon the
approval of the board, an annual cost-of-living allowance adjustment to all
retired members of this system after the members have been retired one year.
The adjustment shall be equal to the decrease in the purchasing power of the
dollar during the preceding year, as measured by the Consumer Price Index,
prepared by the United States Bureau of Labor Statistics, limited to a maximum of 4% of the retirants' or beneficiaries' original retirement allowance.
Decreases in the purchasing power of the dollar in excess of 4% annually shall
be accumulated and used in subsequent allowances when the cost-of-living
adjustment is less than 4% annually.
(2) If the cost-of-living shows a decline of 4% or more during any period of
time extending longer than one year, a reduction not to exceed the rate of 2%
per year shall be made based upon the original retirement allowance. Payments made under this section shall be a part of the retired member's allowance. The payments and subsequent adjustments as prescribed for the retirant
shall likewise apply to the beneficiary who is paid an allowance under optional retirement plans.
History: C. 1953, 49-3-601, enacted
1987, ch. 1, § 81.

by L.
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PART 7
DEATH BENEFITS
49-3-701. Death benefit by means of group insurance policy - Proof of death requirements - Calculation
of death benefit - Administration by board Active and inactive member benefits - Payment
of claim - State Tax Commission to provide information on dependents - Exclusion.
(1) The board shall provide a death benefit through the purchase of a group
insurance policy for members of this system. The board shall make rules to
implement and administer the death benefit provided by this section.
(2) Upon receipt of acceptable proof of death of a member of the system,
either prior to the effective date of the member's retirement, except as provided in Section 49-3-406, or after the date of retirement but under circumstances that Section 49-3-403 requires to be treated as the death of member
before retirement, the following death benefits shall be paid to the beneficiary:
(a) the return of any accumulated contributions under this chapter;
plus
(b) a percentage of the final average salary of the deceased member to
be determined by the board. This percentage shall be the highest percentage of final average salary obtainable by the board through the purchase
of a group insurance policy using the money contributed by the employer
under Subsection (3).
(3) The cost of the death benefit shall be paid by the employer.
(4) The portion of the death benefit provided under Subsection (2)(b), based
upon the member's past compensation, may not be paid to the beneficiary of
an inactive member unless:
(a) that member has credit for ten or more years of service prior to July
1, 1987; or
(b) the death of the member occurs either:
(i) within a period of 120 days after the last day of service for
which the person received compensation;
(ii) while the person is still physically or mentally incapacitated
from performance of duties, if the incapacity has been continuous
since the last day of service for which compensation is received; or
(iii) that person is on military leave and has elected to remain in
active contributing membership status as provided in Section
49-1-402.
The death benefit may not be paid to any person except a beneficiary.
(5) The death benefit for an inactive member, except as otherwise provided
under Subsection (4), is a return of the deceased member's accumulated contributions.
(6) Payment of the death benefit by the retirement office constitutes a full
settlement of any beneficiary's claim against the system, and the system is
not liable for any further or additional claims or assessments on behalf of the
deceased member.
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(7) Unless otherwise specified in a written document filed in the retirement
office, death benefits payable to beneficiaries shall be in accordance with the
order of precedence established under Title 75, Chapter 2, Uniform Probate
Code.
(8) In the implementation of this section and for administrative purposes
only, the State Tax Commission shall provide pertinent information to the
retirement administrator, upon request, concerning dependents claimed by a
deceased member on the income tax return covering the year prior to the
member's death.
(9) A death benefit may not be paid to a member who has retired under this
system.
History: C. 1953, 49-3-701, enacted by L.
1987,ch. 1,§ 82;1987,ch. 131,§ 2; 1993,ch.
108, § 2.
Amendment Notes. - The 1993 amendment, effective March 15, 1993, deleted the former first sentence of Subsection (9), which read
"A death benefit under this section may be

paid to any active member who dies after
reaching the age of 65, but in that event the
benefit is reduced to 25% of the member's final
average salary," and made stylistic changes.
Applicability. - Laws 1993, ch. 108, § 6
makes the act applicable to persons who die or
become disabled after March 15, 1993.

49-3-702. Closing the retirement account
retirants and beneficiaries.

-

Status of

(1) A retirant, or beneficiary if retirement allowance payments are being
made under Plan Three, Four, Five, or Six, who is alive on the first day of the
month and dies during the month is considered to have lived through the
month for purposes of closing the retirement account.
(2) If more than one year has elapsed since the death of a retired member
whose designated beneficiary is deceased and whose account payable to the
beneficiary amounts to $100 or less, the account shall be closed and no further
payment may be made.
History: C. 1953, 49-3-702, enacted by L.
1987, ch. 1, § 83.

PART 8
MISCELLANEOUS
49-3-801. Repealed.
Repeals. - Laws 1989, ch. 85, § 2 repeals
§ 49-3-801, as enacted by Laws 1987, ch. 1,
§ 84, relating to covered employment after retirement, effective July 1, 1989. For similar
present provisions, see § 49-1-505.

Laws 1989, ch. 81, § 17, attempted to amend
this section. Laws 1989, ch. 85, § 4 provides:
"The provisions in this act supersede the provisions of any other act in conflict with this act."
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49-3-802. Early retirement incentive - Eligibility for this
early retirement plan - Calculation of benefit Payment of costs of early retirement incentive Savings to be appropriated by Legislature - Restrictions on reemployment.
(1) Any member of this system may retire and receive the benefit allowed
under Subsection (2) if the member meets the following requirements as of the
effective date of retirement:
(a) the member is eligible for retirement under Section 49-3-401, or
otherwise has 25 years of service credit;
(b) the member elects to forfeit any stipend for retirement offered by
the employing unit; and
(c) the member elects to retire from this system by applying for retirement by the date established under Subsection (3)(a) or (3)(b).
(2) A member who retires pursuant to Subsection (1) shall receive 2% of
that member's final average salary for all years of service credit. ·No actuarial
reduction may be applied to the benefit granted under this section.
(3) In order to receive the benefit allowed by this section, a member shall
submit an application to the retirement office as follows:
(a) For state and school employees under level A, the application shall
be filed by May 31, 1987. The effective date ofretirement shall then be set
by the employee on the 1st or 16th day of July, August, or September,
1987. If a level A employee elects to retire, the administrator or employer
may request the employee to delay the effective date of retirement until a
later date, but no later than June 30, 1988. If the employee agrees to
delay the effective retirement date, the effective date shall be delayed,
but no service credit may be accrued after the original effective date of
retirement elected by the employee, and no salary earned after that effective date may be used in the calculation of the final average salary for
determining the retirement benefit.
(b) For political subdivisions under level B, the application shall be
filed by September 30, 1987. The effective date ofretirement shall then be
set by the employee on the 1st or 16th day of July, August, September,
October, November, or December, 1987.
(4) (a) The cost of providing the benefit under this section shall be funded
in fiscal year 1987-88 by a supplemental appropriation in the 1988 General Session based on the retirement contribution rate increase established by the consulting actuary and approved by the board.
(b) The cost of providing the benefit under this section shall be funded
beginning July 1, 1988, by means of an increase in the retirement contribution rate established by the consulting actuary and approved by the
board.
(c) The rate increase under Subsections (a) and (b) shall be funded:
(i) for state employees, by an appropriation from the account established by the Division of Finance under Subsection (d), which is
funded by savings derived from this early retirement incentive and a
work force reduction;
(ii) for school employees, by direct contributions from the employing unit, which may not be funded through an increase in the retire179
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ment contribution amount established m Title 53A, Chapter 17a,
Minimum School Program Act; and
(iii) for political subdivisions under level B, by direct contributions
by the employing unit.
(d) (i) Each year, any excess savings derived from this early retirement incentive which are above the costs of funding the increase and
the costs of paying insurance, sick leave, compensatory leave, and
vacation leave under Subsections (c)(i) and (c)(ii) shall be reported to
the Legislature and shall be appropriated as provided by law.
(ii) In the case of Subsection (c)(i), the Division of Finance shall
establish an account into which all savings derived from this early
retirement incentive shall be deposited as the savings are realized.
(iii) In the case of Subsection (c)(ii), the State Office of Education
shall certify the amount of savings derived from this early retirement
incentive.
(iv) The State Office of Education and the employing unit may not
spend the savings until appropriated by the Legislature as provided
by law.
(5) A member who retires under this section is subject to Section 49-1-505.
(6) The retirement board may adopt rules to implement and administer this
section.
(7) The Legislative Auditor General shall perform an audit to ensure compliance with this section.
History: C. 1953, 49-3-802, enacted by L.
1987, ch. 243, § 4; 1993, ch. 226, § 9.
Amendment Notes. - The 1993 amendment, effective July 1, 1993, co1Tectedthe citation in Subsection (4)(c)(ii); subdivided Subsection (4)(d), making a related change; substi-

tuted "is subject to Section 49-1-505" for "may
not cancel the retirement and return to active
employment with a unit covered by this system
and continue to accrue service credit under this
system" in Subsection (5); and made stylistic
changes.
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